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OPINION

This appedl is made pursuant to section 19324, subdivision (a)," of the Revenue and
Taxation Code from the action of the Franchise Tax Board in denying the claim of Eugene and Lily
Heller for arefund of a pendty paid in the amount of $6,075 for the 1990 taxable year. The primary
issue on apped is whether appe lants have demondirated reasonable cause to abate a late filing pendty.

During 1990, appdlants resided in Colorado and owned alimited partnership interest in
a Colorado limited partnership (the partnership). During that same year, the partnership redized income
stemming from the sdle of Cdiforniared property. However, in Spite of receiving aform K-12 from the
partnership in connection with the 1990 tax year, appellants alege that they did not learn about the
Cdiforniaincome until being told abouit it by the generd partner in late duly of 1992. -Appdlants did not |
filethelr 1990 Cdiforniatax return until January 4, 1993, more than 20 months after the origina due
date for their 1990 return, and more than five months after being gpprised of their Cdiforniafiling

'Unless otherwise specified, all section references are to sections of the Revenue and Taxation Code as in effect for
the year at issue.

Partnershipsissue K-1 formsin part to inform individual partners of their distributive share of partnership income (or
|osses).
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obligation. (See Rev. & Tax. Code, 8 18432, renumbered as § 18566, operative Jan. 1, 1994.) On
their 1990 return, appellants reported and paid atax liability of $24,302, as well as pendties and
interest totaling $3,510.

After reviewing appelants return, respondent accepted the self-assessed tax liability
but disagreed with the amount of self-assessed pendties and interest. On April 20, 1993, respondent
issued a Notice of State Income Tax Due, which proposed a late filing pendty of $6,075.00 and
additiond interest of $5,789.97; dlowing for gppellants prior payment, the notice reflected an
outstanding amount due of $8,354.97. Appellants subsequently paid the additional amount due and
filed aclam for refund, seeking areturn of the late filing pendty.” Respondent denied the claim based
on its determination that appellants failed to establish reasonable cause for filing a delinquent 1990 tax
return.

Respondent may assess a ddinquent filing penaty whenever ataxpayer falsto filea
return in atimely fashion, unlessit is shown that the failure was due to reasonable cause and not willful
neglect. (Rev. & Tax. Code, § 18681, renumbered as § 19131, operative Jan. 1, 1994.) The amount
of thelate filing pendty is based on the amount of tax due on the date the return should have been filed;
therefore, if the taxpayer did not owe tax, there would be no penaty. (Rev. & Tax. Code, § 19131.)
For that reason, we must determine whether appellants owed any tax based on their limited partnership
income before we may evauate the propriety of the late filing pendlty.

Nonresdents are taxable by Cdiforniaonly upon taxable income derived from sources
within Cdlifornia (Rev. & Tax. Code, § 17951.) When anonresident taxpayer isapartner in a
partnership, the taxpayer’ s distributive share of partnership income is taxable by Caiforniato the extent
the distributive share is derived from sources within Cdifornia* (Cal. Code Regs,, tit. 18, § 17951-1,
subd. (b).) Income from sources within Cdiforniaincludes income from redl or tangible persond
property located in the state. (Cal. Code Regs,, tit. 18,
§17951-2)) In the partnership context, the source of a partner’ sincome will be determined by the
location of the partnership property and its activities. (Apped of Edtae of Marion Markus, Cal. St. Bd.
of Equgal., May 6, 1986; Apped of H. F. Ahmanson & Company, Cd. St. Bd. of Equdl., Apr. 5,
1965.)

3Appellants paid the amount due on July 8, 1993, and filed an amended tax return on April 15, 1994. Respondent
treated the amended return as a claim for refund in accordance with section 19307.

“The distributive share of partnership income (or loss) will generally be treated differently than gain (or losses) from
the sale of a partnership interest. Because the ownership interest in a partnership isintangible personal property,
gain (or loss) from the disposition of that ownership interest will be allocated to the taxpayer’s domicile, unlessthe
ownership interest has acquired a business situs in some other location. (Appeals of Amyas and Evelyn P. Ames, et
d., 87-SBE-042, June 17, 1987; Appeal of Robert M. and Ann T. Bass, et al., 89-SBE-004, Jan. 25, 1989.)

®We note that our recent decision in the Appeals of Amman & Schmid Finanz AG, et al. (96-SBE-008), decided on
April 11, 1996, may have caused some confusion due to its discussion of the Ahmanson opinion in connection with
the attribution of limited partnership activity to a corporate limited partner for purposes of imposing the minimum
franchisetax. (SeeRev. & Tax. Code, § 23101.) The Ahmanson case dealt exclusively with the source of partnership
income for purposes of attributing gain or loss to a particular geographic location, while the legal import of the
Amman & Schmid opinion islimited to the “doing business” requirement. To the extent that language in the Amman
and Schmid opinion may suggest a new interpretation of the Ahmanson opinion, it is hereby disapproved.




Apped of Eugeneand Lily Heller -3-

The record shows that gppellants owned an interest in a Colorado limited partnership.
That partnership sold Cdiforniared estate and redized a taxable gain on the sde sometime during
1990. Becausethe gain arose from Cdiforniared property, gppellants digtributive share of thet gain is
subject to Cdiforniatax. (lbid.) Appdlantsdid not report their share of the taxable gainin atimely
fashion, and therefore, if alate filing penaty is appropriate, it should be computed based on the amount
of outstanding Cdliforniatax due as of April 15, 1991 (i.e., $24,302).°

Appdlants argue that the late filing pendty should be abated because their particular
circumstances condtitute reasonable cause for their failure to timdly file the 1990 return. While this
Board apparently has not ruled on this precise factua scenario, we do find some guidance from two of
our earlier decisons. In the Appea of Stephen C. Bieneman,
decided on July 26, 1982, we refused to excuse pendlties based on the taxpayer’ s assertion that he was
unable to obtain the necessary partnership records because they were maintained out of state.
Likewise, in the Apped of Elixir Indudtries, decided by this Board on December 14, 1983, we refused
to excuse pendties when the taxpayer did not discover its reportable income until after thefiling
deadline. In both cases, this Board felt that the taxpayers failed to present sufficient evidence of their
efforts to discern the nature and extent of their income and the corresponding filing obligation.
Considering those cases in the context of the instant Situation, we must determine whether appellants
knew, or should have known, about the partnership income early enough to file atimely 1990 return;” if
0, reasonable cause to abate the late filing penalty will not exi<.

To make that determination, we must consider a number of factors related to
appdlants relationship with the partnership. Therefore, we should congider the following factors®
gopdlants timely attempits to discern their proper tax liability; evidence of the late natification; the nature
and scope of the partnership operations; appedlants persond involvement with the partnership
operations, the extent of appellants financid involvement in the partnership (both the dollar amount and
the relative ownership percentage); the appellants degree of financid sogphi dication; and/or the
qudifications of the generd partner responsible for handling tax matters.

Further, and consstent with ataxpayer’s burden of proof on apped, appellants must do
more than merdly aver the facts necessary to establish reasonable cause, they must make an affirmative
evidentiary showing to establish those facts before rdlief will be granted.’® (Apped of Elixir Industries,
supra) Appdlants falure to provide evidence within their control givesrise to a presumption that such

®Thereis no dispute as to the cal culation of the subject penalty amounting to 25 percent of the tax liability, or $6,075.
"If the taxpayer is aware of taxable income, the taxpayer holds a nondelegable duty to file a proper return. (Appeal of
Samuel R. and Eleanor H. Walker, Cal. St. Bd. of Equal., Mar. 27, 1973; Appeal of J. B. Ferguson, Cal. St. Bd. of Equal .,
Sept. 15, 1958.)

#These factors do not represent an exclusive list, nor must each factor be addressed in every situation; by its nature,
areasonabl e cause determination depends on the facts and circumstances of each individual case

*The general partner responsible for tax matters owes a fiduciary duty to each of the individual partnersto provide
information sufficient to file timely and accurate income tax returns. Therefore, our inquiry must include whether a
taxpayer’ sreliance on that partner is reasonable enough to excuse the subject penalty.

“Whileit seems self-evident, this burden may be particularly difficult to meet if the taxpayers fail to respond to
respondent’ s requests for specific information during the protest and/or appeal s process. Both this Board and
respondent need evidence to reach the proper decision, and the taxpayers control that evidence. It isfor that reason
that the taxpayer generally carries the burden of proof on appeal.
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evidence would be unfavorable were it to be produced. (Apped of James C. Coleman Psychological
Corporation, et d., Cal. St. Bd. of Equal., Apr. 9, 1985.)

In the ingtant case, appdlants dlege that they did not know the limited partnership
owned property or earned income in Cdifornia, or that they had a corresponding Cdiforniafiling
obligation, until July 27, 1992, the date upon which they received such information from the
partnership’s generd partner. Appellants were limited partners and owned less than one percent of the
partnership. Appdllants also claim that they were sllent partners who contributed money to the
partnership, but who had no management responsbilities or other involvement in the partnership’s
business affairs. According to gppellants, the partnership filed its find partnership tax return in 1990 and
digtributed K-1 forms to each of the partners. In spite of that information, appellants assert that the
partnership gave no indication that it earned income in Cdiforniaor that the partnershad a
corresponding filing obligation. Upon learning of the need to file a 1990 Cdiforniaincome tax return in
1992, gppellants assart that they “immediately” gathered the necessary documentation to prepare and
file their 1990 Cdliforniareturn.™* Appellants contend that the foregoing circumstances congtitute
reasonable cause for the abatement of the late filing penalty and related interest charges.

Evauating appelants argument in the context of the foregoing legd standard, we cannot
sugtain their position on apped. Although gppellants owned less than one percent of the partnership,
they obvioudy held arather substantid interest in the partnership as demongtrated by a Cdiforniatax
ligbility of more than $24,000. Further, we note that appellant-husband is a doctor, whom we must
assumeis areasonably sophidticated taxpayer. Additiondly, gppellants provide no evidence asto the
partnership operations, the nature of the partnership property, or the qudifications of the generd partner
responsible for tax matters. Appdlants limited interest in the partnership suggests that they were not in
apogtion to know detailed financid information about the partnership; however, absent such
information, appellants were obligated to make a reasonable attempt to learn the information necessary
to file the proper state and federa returns. Other than an assertion that the partnership failed to provide
that information, appelants offer no evidence that they made any affirmative efforts to fulfill their
persona obligations. Appellants do not even provide a copy of the K-1 form upon which they
goparently relied in making the filing decison. It is upon this limited factud record that we must decide
the instant case.

In so deciding, we specificaly note appedlants failure to respond to at least two specific
requests by respondent for information that may have helped this Board arrive & a decison in this
case.? In particular, gppellants should have submitted their personal income tax returns for 1990, the
find partnership tax return and the K-1 form. In the absence of these documents, gppellants mugt, a a

"We view appellants’ use of the term “immediately” to describe their efforts with skepticismin light of the roughly
five month lapse which occurred between learning about the subject income on July 27, 1992, and filing the proper
return on January 4, 1993. Although appellants suggest that it took that much time to gather the information
necessary to file the subject return, this Board is not privy to the nature of the information which allegedly caused
this delay, or of what efforts appellants made to obtain that information.

20n June 17, 1996, as part of areview process associated with this appeal, respondent specifically asked appellants
to provide, “any documentation provided [by the partnership] to appellants prior or subsequent to April 15, 1991,
concerning the property owned by the partnership during tax year 1990.” In respondent’ s opening brief, submitted to
the Board on October 9, 1996, respondent noted that “ appellants have failed to provide respondent with a copy of
the documentation provided to them by the partnership prior (or subsequent) to the due date of the 1990 return
concerning the property owned and/or sold by the partnership during tax year 1990.”
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minimum, have provided an explanation as to why such evidence was otherwise not available. Other
than appdlants representative’ s unsworn assertions to the effect that they had no knowledge of the
Cdifornia source income, gppellants have not submitted any evidence to support a conclusion that their
falureto file atimely return resulted from reasonable cause and not willful neglect. Such unsubgtantiated
dlegations are not sufficient to meet the burden of proof on apped. (Apped of Aaron and Eloise
Magidow, Ca. St. Bd. of Equal., Nov. 17, 1982; Apped of Bernard J. and Elia C. Smith, Cal. St. Bd.
of Equd., Jan. 9, 1979.) Under these circumstances, we cannot alow the absence of information, nor
the absence of cooperation with respondent, to benefit the taxpayer.

Like mogt governmentd entities, Californiarelies on individuas to self-assess and pay
their proper taxes. This method of collection imposes certain burdens on taxpayers, including both the
obligation to stay gpprised of one' s investments and the corresponding tax consequences, and the
obligation to cooperate with respondent in an effort to arrive at the proper tax.™ It is the unreasonable
falure to fulfill these obligations that results in the imposition of pendties under the Cdifornia Revenue
and Taxation Code.

Our decison to sustain respondent’ s position is bolstered by the relative clarity of the
law in thisarea, as well asthe fact that gppellants originally made a conscious business decision to invest
in a partnership and take advantage of the related tax advantages of that investment mechanism. That
decison carrieswith it certain responghbilities and obligations, not the least of which isthe timely
payment of any and al taxes arising from that investment vehicle. It would be unreasonable to conclude
that gppellants could avail themsdves of the beneficid economic dimate in this sate, and yet clam
ignorance of the circumstances of their own investment as an excuse from areaed pendty. In short,
we will not dlow appdlants own investment decison to shield them from a penalty which would be
properly imposed againg a taxpayer with amore direct interest in the income generating property. Any
other conclusion offends common sense and would alow taxpayers to absolve themselves of
responshbility for their own business decisions.

For dl of these reasons, we find that appellants have not met their burden of proof to
establish reasonable cause sufficient to abate the late filing pendty. Accordingly, we sugtain
respondent’ s prior determingation in this matter.

B30ur society has rejected the alternative method brought to mind by the unpleasant image of the hooded tax
collector from medieval times.
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ORDER

Pursuant to the views expressed in the opinion of the Board on file in this proceeding,
and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19333 of the Revenue and Taxation Code, that the action of the Franchise Tax Board in denying the
clam of Eugene and Lily Heller for refund of persona income tax in the amount of $6,075 for the year
1990 be and the same is hereby sustained.

Done a Sacramento, California, this 20th day of November, 1997, by the State Board

of Equalization, with Board Members Mr. Dronenburg, Mr. Klehs, Mr. Anda, Mr. Haverson and Mr.
Chiang present.

Ernest J. Dronenburg, Jr. , Chairman

Johan Klehs , Member
Dean F. Anda , Member
Rex Halverson* , Member
John Chiang** , Member

*For Kathleen Conndll, per Government Code section 7.9.
** Acting Member, 4th Didtrict.
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